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EDITORIAL NOTES. 


It is everywhere conceded that the Inaugural address of Governor 
Stokes on January 17 was a masterly one in all its parts. It was not 
partisan and it was plain and incisive. Everyone will not agree with 
all the views expressed, particularly on the subject of the use of state 
revenues, or as to taxation, but, even as to these, there is much “food 
for thought.” We like much these few sentences from his address, at 
almost its beginning: “The functions of the executive and the legisla- 
ture are clearly defined. I believe the interest of good government 
demands that they should be kept clearly distinct. It is the duty of 
the legislature to enact legislation. The executive should not presume 
upon the legislature in its functions, nor should the legislature avoid 
its duty or shift its responsibility by assumed submission to executive 
will. As Governor of this state, I shall not assume responsibility for 
the enactment of legislation.” This is a high plane of action, and one 
which it would be well for all governors to follow. There have been 
times in this state, notably under the leadership of the late Governor 
Abbett, when the executive did assume to control legislative action. 
Upon the subject of state taxation of railroads, the Governor, of course, 
takes the position that the general policy of the state in the past “has 
met with the approval of the people, and has received the endorsement 
of both great political parties.” The only way in which the state can 
be sustained without direct taxation is by the imposition of taxes upon 
the corporations of the state; and it is to be assumed that those who 
differed most strongly with the party in power, previous to the recent 
election, did not intend that the finances of the state should be crippled 
by awarding to the state any less of the proportion of railroad taxes 
than it has heretofore received. On this head the Governor says: “In 
any modification of the taxation of this class of railroad property” 
(referring to the main stem), “due consideration should be given to its 
effects upon the revenues of the state . . . . Under no pretext 
should the legislature be induced to forego that income to such an 
extent that a state tax be unavoidabie. To such a tax I am unalterably 
opposed. The people have been free from this burden for twenty-one 
years. Let us preserve this happy condition.” On the general subject 
of our taxing system, the Governor cites its abuses and suggests that 
an Equalization court be instituted, so as to apply such rules to taxing 
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districts as will generally equalize taxation and prevent so much per- 
sonal property escaping taxation as now. He thinks that the effect 
of equalizing taxation, and especially of assessing property at its true 
‘value, would reduce the tax rate almost one-half, and, in this line, 
recommends that a maximum rate for every municipality in the state 
be fixed at not more than $1.70 per hundred. 





Mr. Justice Fort has recommended to one of the grand juries of 
this state that it should not permanently adjourn, but meet periodically, 
and report to the court. The reason given, we believe, is, that it would 
be more of a terror to evil-doers, were it understood that indictments 
might be found for a criminal offense within a week or two of the 
commitment of the act, instead of after a period of several months. 
Furthermore, it would hasten the trial and conviction of offenses. Both 
these points are well taken. For our own part, we think the time is 
coming when the grand jury system will be abolished altogether, but, 
until that good time, there ought to be some way of having sessions 
of the grand jury more frequently than three times a year. 


SPSS 


An interesting decision has recently been rendered by the Ken- 
tucky Court of Appeals, the title of which we do not have, upon the 
subject of contracts made by those who may be termed “shrewd traders.” 
It appears that some expert timbermen ascertained that there was a 
valuable lot of standing timber upon some real estate belonging to 
two old ladies, who were not in position to know its value. The trees 
were worth in the neighborhood of $700, and the buyers induced the 
owners to enter into a contract to sell the timber for $250. It was a 
clear case of the ignorance of the owners of the real value of their 
property. In rendering the decision the court held: that “where one 
party has means of knowledge of the subject of trade not available to 
the other and by reason thereof knows of facts material to the trans- 
action, but fraudulently conceals the knowledge from the other by willful 
deception into believing a fact to exist by which the agreement was 
induced, the law does not deem it a meeting of the minds of the con- 
tracting parties and the injured party is entitled to a recession of the 
contract.” We think this is good law, not only in Kentucky, but else- 
where, and if it could once be understood that the courts will sustain an 
appeal to them to set aside agreements of this nature, there will not be so 
much “shrewd trading” in the future as there has been in the past. 
These remarks apply not only to timber, but to all sorts of commodities 
to which the rule can be applied. 





Equity is held, in Hall v. Henderson (Ala.), 68 L. R. A. 673, to have 
no original jurisdiction, at the suit of a corporation creditor, to coerce 
the payment by stockholders of their stock subscriptions, and to subject 
them to the payment of a judgment against the corporation after return 
of no property found. The other authorities on equitable remedy to 
subject choses in action to judgment after return of no property found 
are reviewed in an elaborate note to this case. 





CHARGING JURIES. 


CHARGING JURBIES. 


At the last trial of a witch before Lord Mansfield and a jury, how 
would the jury have known, to anything like certainty, the unmistakable 
attributes of this craft of diabolism if the judge had not quickened 
their understanding and worked up a consciousness for them by a 
learned discourse upon the biography of this “progeny of the devil ?” 

After the learned bencher had belabored these twelve good men 
and true for an hour, of course a witch would be as visible to them as 
a horse or a tree. These twelve could not resist the voltaic force of 
omniscience from the bench, and their individuality gave place to this 
superior impulse, because were there not twelve Apostles? The ma- 
chinery of the trial was expected to articulate according to the rules of 
its structure in all things except that of the bench-motion, wherein the 
judge was a law unto himself and could conceive of no other. 

But why waste judicial-motion by a labor to transfer the discern- 
ment of a witch from the judge to that of the jury? The verdict of such 
a jury would only be a second-hand affair at most. Why not subject 
the accused to the analysis of the judge in the first instance? I never 
heard but one answer. Franklin said, “God might not be at hand to 
help the witch.” Institutions stubbornly resist the doctrine of being 
born again. Evolution out of hereditary conditions is all that expe- 
rience justifies hope for. 

3ees propagate by partition. When an annual swarm leaves the 
parent hive, this new colony moves out organized exactly like its parent 
government. The swarms of next June will be precisely coincident 
with those of Palestine in the time of Joshua. If the right of drones to 
exist in the hive should be challenged by the logic of utilitarianism, it 
would simply be answered, Was it not always so in Israel? 

When these colonies were partitioned from England, we were of 
its judicial system, and it was of us. It was an institution of our very 
being. It would have been a struggle against nature to have made any 
attempt to metamorphose ourselves into the adoption of the advanced 
jurisprudence of France. But to-day institutional means to required ends 
are undergoing examination in the crucible of the philosophy of utility ; 
and ancestral customs can no longer claim sanctuary from innovation 
by the simple resistance that English judges have from time immemorial 
exercised the self-created function of haranguing juries on the law and 
facts of causes, without legal restraint and without any other vindication 
than that it has always prevailed. 

While forms of juridical administration seem so obstinately inert 
and so utterly irresponsive to the demands of progress, yet very many 
of our most enlightened states have, by legislation, prohibited judges 
from delivering oral charges to juries. These ministers of the law are, 
by these innovating statutes, themselves subject to statutory rules, and 
the only agents of the administration of justice that are a law unto 
themselves are the jury. A majority of the trials in the United States 
are, to-day, successfully conducted without one word being pronounced 
by the judge to the jury. The umpire at a bal! game does not pitch, 
bat or field. There is no confusion of functions and the work is all 
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done under distinct rules. In these advanced courts the causes are 
tried by the lawyers. They chronicle the facts, prepare the pleadings, 
and develop the evidence before the jury. Then as the verdict must be 
a finding in conformity to legal principles, the lawyers, as they know 
it all, prepare sections of conclusions of law, in writing, declaratory of 
the principles of legal right adapted to the averments and testimony in 
the concrete case of the parties ; and the judge passes upon their merits 
and affirms or rejects, according to their deserving, and such as are 
affirmed are placed in the hands of the jury for their guidance. These 
rescripts of conclusions of law are concise propositions applicable to the 
disputed facts in the concrete law in hand; such as: If the jury are per- 
suaded from the testimony that the averments of facts A, B, C, etc., are 
established, they are authorized to find for the plaintiff. 

The instructions for the defendant articulate with those given for 
the plaintiff ; for, be it remembered, nothing is on trial but the plaintiff’s 
case, except in cases of set-off and special affirmative averments of 
defendant which form distinct controversies. In «.ddition to instructions 
on the hypothesis of the existence of objective facts, subjective instruc- 
tions as to the nature and quality of the evidence and the witnesses are 
given in proper cases. So that the purely judicia! function of declaring 
the right on a hypothetical state of facts in evidence in the case in hand 
is exercised under law within legal limitations. 

The judge does not attempt to vindicate the conclusions of law and 
right which he prescribes to the jury; he does not apply to the testimony 
elaborate vocalization on the rise and development of the principles 
prescribed. The judge exhibits the ultimate facts in their nakedness 
and simplicity, which operate as mandate to the jury to make inquisi- 
tion of these specifically enumerated facts alone. Not questions of 
mixed law and fact, because under this system there can be none, as 
there are none in ultimate analysis itself. But the question is suggested, 
is this an improvement over Baron Parke’s oratorical exercise as 
practiced in New Jersey? 

If we throw a trial scene in New Jersey upon the screen, we shall 
see that, after the evidence is in on both sides, the chairs are set back 
and the lawyers square away for an all-around polemical fencing-match, 
ostensibly before the jury, but, in fact, before the judge and jury. They 
artfully weave the law and evidence together to control both judge and 
jury. The closing speech of the judge must be anticipated in the 
argument as much as placing the evidence before the jury to the best 
advantage. 

In this attempt to block out the judge and shape the charge, the 
personnel of the judge must be taken into account. His temperament, 
nervous condition, the state of his digestion, his predilections on religion 
and politics, the lawyers have to wrestle with by anticipation. The advo- 
cates extol the personal virtues of their clients, and minimize those of 
the adversary and his lawyer; pronounce a panegyric upon old justice 
herself; magnify every shadow or straw of testimony on their side, and 
microscope the incidents, events and circumstances developed by the 
evidence on the opposite side, by appealing to every passion or prejudice 
within the ken of invention. They seldom fail to perorate on the 
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wisdom of Coke and Blackstone, paternal oracles of the judge, to 
perfume judicial dignity generally, so as to be able to catch a share of 
the benediction of the judge who is to do the final doxology. 

Stripped of some exaggeration, this is a possible perspective under 
our New Jersey practice. The charges reviewed in our courts reflect 
so much of the peculiarities of the individual judge, that mere inspection 
of the charge will disclose the identity of the judge who delivers it; 
and who doubts but that, in every case of coincident averment and 
evidence, the charges of law should be identical? The charge in one 
case ought not to bear the stamp of a judge with red hair, of another 
who is afflicted with lumbago, of another with a sour stomach, or another 
struggling to get even with a lawyer. 

Most of our experienced judges by their consummate skill can 
winnow the chaff from the kernel and deliver the naked controversy to 
the jury. But this is by application of a rare faculty of hermeneutical 
skill. It is an accomplishment personal to these judges and exists in 
spite of the bunglingly illogical practice. These judges may well say, 
after counsel have addressed the jury, as Moses said to the Israelites 
when confronted by the impassable waters of the Red Sea, “Stand still 
and see the glory of God!” They need no help from any system that 
contemplates the assistance and surveillance of lawyers in the prepara- 
tion of the principles of law involved in the specific case, and which the 
suitors have a strict legal right to have enunciated under statutory 
rules of security to their rights. 

Times have changed. We have a multitude of judges, and all we 
can ask of these judges is that they honorably and painstakingly 
exercise the purely judicial faculty according to the law we prescribe. 

If the bench and bar of New Jersey could be induced to visit the 
courts of Baltimore, Des Moines, St. Louis or Charleston, I am per- 
suaded that our system would be at once changed by a rule of court, 
without waiting for legislation. 

The office of the lawyer rises to sublimation when of right he walks 
up to the bench with his formulated instructions of law on paper, and 
requests the judge to give or refuse them. It is his office to look after 
the whole of his client’s rights, both as to the law and facts of the case, 
and to see to it that nothing is forgotten or perverted. If, upon con- 
sultation with the judge, these instructions can be improved, he gladly 
accepts the improvement; or if he thinks they are correct in law, he 
simply excepts to the judge’s refusal to allow them as presented and 
depends upon vindication by review. 

It is obvious that a large number of cases must be disposed of upon 
the bare settlement of the law points. When a party finds that he is 
wrong in point of law, he may then and there take a non-suit or suffer 
default and assessment of damages. 

When the requests are settled, those that are allowed are separated 
from those refused and excepted to, and those allowed are then given 
to counsel as major premises for argument and correlation of minor 
premises of fact, and within this syllogism counsel are at liberty to use 
their genius to establish the minor premises of fact, and the judge 
umpires the debate and sees to it that no inferences are allowed to be 
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suggested that are based on facts outside of the evidence. After argu- 
ment, the instructions allowed are handed to the jury and are by them 
taken to their retirement. 

In this reformed practice divers scholia are suggested and among 
them the following: 

1. The cause does not get out of the hands of the lawyers. 

2. Assuming the instructions to be correct, litigants in the District, 
Common Pleas and Circuit courts, on coincident cases, are all treated 
alike and to the identical charge, to wit, the conclusions of right. 

3. The most inexperienced judge will come to his task with more 
confidence, as he can pursue his investigation with counsel till he 1s 
satisfied with his work. 

4. Justice is in no danger of perversion, when counsel and the 
judge are harmoniously struggling to settle a thesis or proposition of 
ultimate right. 

5. The bench is in no danger of being unbenched by compelling 
judges to umpire conclusions oi law prepared by counsel. The present 
practice tends to overload the bench with too much judge. 

6. Juries will be more useful because their work will be more 
definitely defined. Having the principles of law before them during 
their deliberations, they can easily refer to them in consultation and 
thus prevent misunderstanding. They will be more self-reliant when 
they find that their office is not to crane their necks like a flock of geese 
to catch the judge’s motion as to how the case should be decided. 

7. It is an established fact that the work is more satisfactorily done. 

J. J. CRANDALL. 
Atlantic City, January, 1905. 
LAW AND LAWYERS IN QUOTATIONS. 

Law and lawyers have long stood the brunt of many sharp attacks 
from the wits and dramatists, and have been much misunderstood by 
the average layman. 

The layman has found many grounds of disapproval and has mani- 
fested it by keen satire and biting irony, but we will be charitable and 
assume that the disapproval and the resulting sarcasm is not due to 
the fact “that no man ever felt the halter draw with good opinion of 
the law,” as a witty scribe once wrote. 

The counts in the layman’s indictment have been many and the 
language of the counts has savored little of the judicial. The special 
matters that warrant our passing attention are the uncertainty of the 
law, the expense of litigation, the injustice of the law itself, and the 
discrimination between rich and poor litigants, and last, as the climax, 
the subtle craft and the keen trickery and wily schemes of the professors 
and practitioners of the law. 

To the count of uncertainty, we can plead by way of confession and 
avoidance the stereotyped excuse, that it is a man-made system and 
a man-enforced system, dependent upon human passions, weaknesses, 
and the limitations of human knowledge and reasons. But this admis- 
sion, broad as it is, will not prove the assertion of Macklin, who says: 
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“Law is a sort of hocus pocus science that smiles in your face while 
it picks your pocket, and the glorious uncertainty of it is of more use 
to the professors than the justice of it.” No doubt if the minute history 
of the far-away and shadowy empires of ancient Egypt and Mesopotamia 
were written, we would find the same interspersement of caustic com- 
ment, and the same railing and ranting at the law’s inequity and iniquity 
that we find in our English and American literature. 

The objection to law and its disciples is not often voiced in as heart- 
less and cruel a manner as the inimitable bard of Avon has expressed 
it in Henry VII., where one of the creatures of his mighty brain is 
responsible for the following iconoclasm: “The first thing we do, lets 
kill all the lawyers.” Could Shakespeare have been bothered with a 
copyright suit at the time, or must we look for the cause of this savage 
pleasantry in an injunction suit in Chancery, directed, perhaps, against 
a rival author or manager? 

Butler, too, has added his half-truth to the indictment, for he says: 
“In law there is nothing certain but the expense.” No doubt if the 
Nisi Prius reports of his time were searched, we would find a case of 
Butler plaintiff, or Butler defendant, that would throw much light upon 
the genesis of this dictum. 

To the count of discrimination, the differing attitude of the law 
in its dealings with rich and poor, how shall we plead? At first blush 
a traverse; but after calmer consideration we will not risk an issue, but 
adopt the convenient and conscience-quieting plea by way of confession 
and avoidance. As the cynical Gaul has it: “Justice is mighty, but 
money is almighty.” Goldsmith has recognized and voiced the common 
plaint in his poem, “The Traveller,” in the following language: “Laws 
grind the poor and rich men rule the law,” though Oliver’s credibility 
as a witness is much affected by his early lawless and predatory career 
and his latter series of questionable gallantries, but he could plead in 
justification or extenuation of this “obiter” the similar language of a 
recognized expert, the eminent Lord Bacon, who expressed the 
grievance to be: “That laws are like cobwebs, where the small flies are 
caught, and the great break through,” though, quere, whether this was 
written before or after his fall from grace? I{ before, it is intelligible; 
if after, it is a strange observation for so keen an observer. The same 
thought caused Pope to write: “All look up, with reverential awe, at 
crimes that ’scape or triumph o’er the law.” 

A third ground of controversy, a point of disagreement (or should 
we say agreement), is in the lawyer’s fees and charges, and this latter 
subject has aroused the vindictive and jealous feelings of many a humble 
and worthy scribe. Douglas Jerrold, in a truly witty passage, has writ- 
ten: “The law is a pretty bird and has charming wings; it would be 
quite a bird of paradise if it did not carry such a terrible bill.” La 
Bruyere has fathered the heterodox maxim: “Avoid lawsuits beyond all 
things ; they influence your conscience, impair your health and dissipate 
your property.” Dr. Johnson has expressed a similar thought in this 
homely and forceful phraseology: “The plaintiff and defendant in an 
action at law are like two men ducking their heads in a bucket, and 
daring each other to remain longest under water.” 
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The trickery and cunning craft of lawyers furnishes the material 
for a telling count in the layman’s indictment. Suckling has said: “Who 
shall act the honest lawyer? ’tis a hard part that ;” but this accusation 
we can safely traverse, and reply to the base insinuation by quoting and 
agreeing with what Cowper says: “Lawyers’ dealings should be just and 
fair, honesty shines with great advantage there.” There is, however, 
an element of truth in the anonymous assertion, that “as the law dissolves 
all contracts without a valuable consideration, a valuable consideration 
often dissolves the law,” though whether the aforesaid truth is in the 
logic, or whether the conclusion follows as a result of the premise, 
wiser heads than the writer’s must determine. 

Even Lord Brougham, whose judicial training and career should 
have taught him the truth, has cast the stone of reproach and ridicule 
at his chosen profession, for he says: “A lawyer is a gentleman who 
rescues your estate from your enemies, and keeps it to himself.” Our 
own versatile genuis, Dr. Franklin, broad and liberal as he was by birth 
and training, has expressed his convictions on the subject in the lan- 
guage of “Poor Richard,” rather than the conservative and diplomatic 
tongue he knew so well, for he wrote, “that a countryman between two 
lawyers is like a fish between cats.”’ Undoubtedly Franklin’s observa- 
tion had to do with that type of professional erudition and cunning, the 
far-famed Philadelphia lawyer. 

To Gay we are indebted for a sharp and witty stanza, embodying 
the yesterday-was, to-day-is attitude of lawyers, he says: 


‘*T know you lawyers can with ease 
Twist your words and meaning as you please, 
That language by your skill made pliant, 
Will bend to favor every client, 
That ’tis the fee directs the sense, 
To make out either side’s pretense.”’ 


Even Pope, the poet of the tea party and the boudoir, has seen 
fit to leave his accustomed haunts of poesy to gather shafts that he 
seems to have dipped in perfumed vitriol. He says in one of his 


dialogues: 
* Alas the small discredit of a bribe 
Searce hurts the lawyer, but undoes the scribe.” 


Again we have his searching comment: 


** Once, says an author (where I need not say), 
Two travellers found an oyster in their way, 
Both fierce, both hungry, the dispute grew strong, 
While, scale in hand, Dame Justice passed along. 
Before her each with clamor pleads the laws, 
Explained the matter and would win the cause. 
Dame Justice, weighing long the doubiful right, 
Takes, opens, swallows it before their sight. 

The cause of strife removed so rarely weil, 

‘ There, take,’ (says Justice), ‘take ye each a shell, 
We thrive at Westminster, on fools like vou; 
Twas a fat oyster, live in peace, adieu.’ ” 


The artist who drew the picture of the lawsuit over the cow, one 
claiming the head portion, the other the rear end, and both tugging and 
pulling mightily, one against the other for possession, while the lawyer 
unmindful of the fierce contention is serenely milking the animal, seems 
to have been inspired by the same thought as the witty Pope. 

But with all its shortcomings and its failure to reach the high 
level that Lord Coke spoke of, may we all be able to say and agree with 
Daniel Webster’s thought: “The law, it has honored us, may we honor 
og THEODORE D. GOTTLIEB. 

Newark, N. J., January 15, 1905. 
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THE CONSTITUTIONAL POWERS OF THE PRESIDENT. 


[At a meeting of the New York State Bar Association held at 
Albany, January 18, Mr. Charles A. Gardiner, of New York City, read 
the following paper, which expresses more clearly and definitely the 
position of the President as an executive and his constitutional powers 
than we have heretofore seen in print. We feel sure that a perusal of 
the paper will be profitable to all our readers. | 

Another Presidential election has passed into history. It had many 
issues, but one only of supreme importance. That was the constitutional 
powers of the President. “The tyranny of the legislature,” said Jefferson 
a century ago, “is the most formidable dread at present and will be for 
many years. That of the Executive will come in its turn; but it will be 
at a remote period.” Is Jefferson’s prophecy now being fulfilled? Is 
this the age of Executive usurpation? The campaign drove home these 
thoughts to the consciousness of the people and made them at least more 
alert to their rights, more jealous of their prerogatives, and more solici- 
tous than ever before to know what sovereignties belong to themselves 
and what to the President of the United States. 

It is a truism that all sovereignty originates with the people. But 
from the beginning the people never personally exercised it. They have 
always exercised it through a government. “A government,” said 
Judge Sharswood, “is a mere agency established by the people for the 
exercise of those powers which reside in them.” And “in constituting 
a government,” said the Supreme court, “the body politic distributes 
its power as it pleases, and in the quantity it pleases, and imposes what 
checks it pleases upon its functionaries. The natural distribution is 
into legislative, executive and judicial.” (7 Pet. 546). [Following that 
“natural distribution” the people created Congress, the President and 
the judiciary, distributed to them certain sovereignties, and constituted 
them the government. The function of my address is to determine 
what particular sovereignties they delegated to the President. 

1. THE EVOLUTION OF THE PresIDENT. Logically, before dis- 
cussing his sovereignties, we should form some conception of the Presi- 
dent himself. What then is the President? He stands unique in his- 
tory. No such political creation ever existed before; none similar exists 
to-day. To ascertain his personality as well as sovereignties, there is 
only one source of information, the Constitution itself. That fact, said 
the Supreme court, is “settled” beyond dispute. (195 U. S. 140). But 
the Constitution is not a sibylline book; no Delphic mystery or Cim- 
merian darkness shrouds its pages. They are subject to established 
canons of interpretation, the most important of which is, that in con- 
struing them we can ascertain both the intention of that “assembly of 
demigods,” as Jefferson called those who framed the Constitution, 
and the intention of the people who adopted it. To do that we can 
resort to “all the lights and aids of contemporary history,” said Mr. 
Justice Story (16 Pet. 610); and our right to do so is as perfect, in the 
opinion of Mr. Justice Field, as it is “to look into the dictionary for 
the meaning of words” (116 U. S. 654). 

Looking then into “contemporary history” three facts are ap- 
parent. The one great purpose of the Constitution was to remedy the 
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defects of the Confederation; the one great defect of the Confederation 
was executive weakness ; and the notorious instances of executive weak- 
ness were inability to collect taxes and to regulate port duties and inter- 
state commerce. ‘Whatever we may think of it now,” said Webster, 
“the Constitution had its immediate origin in the conviction of the 
necessity for uniformity or identity in commercial regulations. The 
whole history of the country, of every year and every month from the 
War of the Revolution to 1789, proves this.” As to executive weakness, 
Jefferson explained: “The fundamental defect of the Confederation was 
that Congress was not authorized to act immediately on the people by 
its own officers. Their power was only requisitory.” In short, the 
Confederate government had no executive power whatever. Hence 
the imperative necessity of creating a government that could do what 
the Confederate government never did, collect taxes and regulate com- 
merce; and of creating what the Confederate government never had, 
an executive and magisterial head, powerful enough to execute the 
will of the sovereign people. Such an officer the Constitutional Con- 
vention created, and called him President. 

The title has no etymological significance. It discloses nothing of 
the nature of the President. But despite its inexact nomenclature, what 
the Convention actually did establish as a remedy for executive weak- 
ness was a chief magistrate and not merely a chief executive or presiding 
officer. 

This appears first from the creation of the nation itself. A nation 
without a head, or personal sovereign, would be 2 mere Utopia, a body 
politic without the attributes of personal sovereignty, lacking the very 
powers necessary to create a powerful and dominating commonwealth. 

This appears next from the President’s co-ordinate membership in 
the national government. Were he merely an agent to execute the 
will of Congress, as Calhoun argued, or a bailiff to execute the decrees 
of court, as Taney reasoned, he would not be an independent depart- 
ment of the government. 

This appears further from the predominant demand for a “strong 
government.” Force was the cry of the Convention, as want of it had 
wrecked the Confederation. “Was there ever 4 constitution in which 
authority, if vested, must not be executed by force, if resisted?” asked 
Madison. “What is the meaning of government? An institution to 
make people do their duty.” (3 Ell. Deb. 414). But how can you have 
force or domination without the personal faculties of a chief magistrate? 
Without the magisterial function a government may legislate and adjudi- 
cate, but it cannot enforce. Such a government may exist in theory, a 
government resting entirely upon the voluntary “consent of the gov- 
erned’’—as was the Confederation, and the Constitution also, in the 
estimation of Calhoun and Jefferson Davis. But such a government 
is an impotent farce in practice, as the Convention well knew, and as it 
guarded against by creating a chief magistrate. 

The President, as chief magistrate, was avowedly modelled after the 
state governors and the English king. “The establishment of a Federal 
chief magistrate,” says Bryce, “was the obvious course. Assuming that 
there was to be such a magistrate, the statesmen of the Convention 





THE CONSTITUTIONAL POWERS OF THE PRESIDENT. 43 


. . . made an enlarged copy of the state governor, or to put the same 
thing differently, a reduced and improved copy of the English king.” 
(1 Am. Com. 36). The decisions of our courts show this evolution. 
“The power of the King has been divided,” said the Court of Appeals, 
“a portion delegated to Parliament and another portion to the judiciary 
—but except as delegated to the legislative and judicial branches of the 
government, his common law powers remain unchanged, and in our 
government have been transmitted to the executive.” (156 N. Y. 144). 
And in the Munn case, Chief Justice Waite shows that the Federal gov- 
ernment is derived chiefly from the English through our Colonial and 
State governments (94 U. S. 124), Congress succeeding to Parliament, 
the lederal courts to the English courts, and the President taking the 
jus coronoe of the King. If the prerogatives of the Norman and Plan- 
tagenet rulers be analyzed into hereditary, royal, executive and magis- 
terial powers, the President may be said to retain all the executive and 
magisterial functions, discarding those only that are royal and hereditary. 
Such is the President as outlined “in contemporary history.” (16 
Pet. 610). 

The President, moreover, is a corporation sole. Such a corpora- 
tion “consists of a single person, who is made a body corporate and 
politic in order to give him some legal capacities and advantages, and 
especially that of perpetuity, which as a natural person he cannot have.” 
(19 N. Y. 39). It may be created by express enactment or by implication. 
(23 Wend. 176). The Constitution does not make the President a cor- 
poration sole in express terms any more than any specific statute so 
creates the King of England; but the perpetuity of the office and the 
devolution of attributes and powers upon the President necessarily 
make him as much a corporation sole as, according to Blackstone, is 
the English sovereign. (1 Bl. Com. 469). 

The supreme advantage to the President of being a corporation is 
that he can exercise all his functions as though he were a natural person, 
and yet enjoy all the advantages of being a body corporate—perpetuity, 
attributes and powers. A political corporation, said the court, “is not 
a capacity, but a political person in which many capaciiies reside. It is 
a political person, capable like a natural person of enjoying a variety 
of franchises. It is something to which many attributes belong, but it 
is something distinct from those attributes.” (23 Wend. 173). 

Such is the President—a unique political character, a corporation 
sole, more than an executive, different from a king, an elective chief 
magistrate, invested with many sovereignties of the English king and 
possessing many more expressly delegated by the people. 

Il. THe ATTRIBUTES OF THE PRESIDENT. The sovereignties dele- 
gated to the President consist of attributes and powers. Attributes are 
passive sovereignties, and powers active. 

First of his attributes may be mentioned the personality of the 
President. The natural person and the official person of the President 
are distinct, though pro tempore they are identical in act and being. 
Theodore Roosevelt and President Roosevelt are different persons. 
The natural president takes office with each new incumbent and departs 
when his particular term expires; but the official president is a corpora- 
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tion sole, immortal, and continues uninterruptedly so long as the govern- 
ment endures. This is the chief invention of the Constitution ; a personal 
magistrate for a republic, the consolidation in a corporation sole of the 
corporate with the natural person, the conversion of an abstract 
sovereignty into a concrete sovereign. It was the lack of a personal 
magistrate that wrecked the Confederation. It was the investiture of the 
President with the attributes of personal sovereignty more than any 
other act of the Convention that has made us a powerful and majestic 
nationality. 

Majesty is another attribute. It inheres in every sovereign, be he 
Czar or President. It is a supreme function of every ruler to personify 
the majesty of the state. Majesty is what constitutes the dignity and 
greatness of a nation, as distinguished from its power. Imperium 
majestasque populi Romani were the two elements that constituted 
Roman sovereignty. No president was more imbued with this idea than 
Washington. He called himself “The Supreme Magistrate,” and a com- 
mittee of the Senate reported that it was proper to style the President 
“His Highness, The President of the United States of America and 
Protector of the Liberties of the Same.” 

Unity is a third attribute. “Sovereignty implies unity,” says Mul- 
ford; “this belongs to the necessary conception of the will from which 
sovereignty proceeds, and in the will alone in which there is the highest 
and essential unity is the postulate of sovereignty.” Out of this primary 
attribute spring many corollaries. Unity of authority is one, unity of 
independence of action another, unity of initiative a third, and finally 
unity of responsibility. Being the sole holder and agent of the magis- 
terial sovereignties, the President alone is responsible for their proper 
execution. And he is responsible to his only superior, the people. The 
President can disregard the courts as did Jefferson and Jackson and 
Lincoln; he can ignore laws of Congress as presidents have repeatedly 
done, and the only remedy is impeachment. The President holds his 
office directly from the people. He executes it for them alone, is respon- 
sible to them alone, and impeachment, which is punishment for high 
crimes and misdeameanors against the sovereign, is therefore his logical 
and only punishment. The standing menace of impeachment and un- 
divided responsibility to the people are, in my opinion, more effectual 
safeguards against executive usurpation than decrees of courts or 
mandates of Congress. 

Without considering others, for they are innumerable, I maintain 
that the attributes of the President aggregate all the passive executive 
and magisterial sovereignties of the American people. In the Legal 
Tender cases, Mr. Justice Bradley said, the “government” of the 
United States is “invested with all the attributes of sovereignty.” (12 
Wall. 555). The government possessing thus the attributes of the 
people, and the executive and magisterial attributes of the government 
being invested in the President, it follows inevitably that the President 
must possess the executive and magisterial attributes of the people, and 
that the people retain no undelegated attributes, or passive sovereignties, 
under the Tenth Amendment, or otherwise. 
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III. Express PowERs oF THE PRESIDENT. The powers of the 
President are his active sovereignties. Invested with his attributes, or 
passive sovereignties, he is invested also with powers to execute them. 
Whatever powers he possesses are either express or implied. He has no 
inherent powers, if by “inherent” is meant something different from the 
other two. “Inherent” occurs often in the decisions when “express” is 
plainly intended. Such must be the explanation of “inherent” in Mr. 
Justice Bradley’s well-known sentence: “It seems to be a self-evident 
proposition that it (the general government) is invested with all those 
inherent and implied powers which, at the time of adopting the Consti- 
tution, were generally considered to belong to every government as such, 
(12 Wall. 555-56). 

The government, he says, was invested with inherent powers. In- 
vested by whom? By the people. Its source, then, was outside of the 
government. It inhered in the government only after investiture or 
grant ; hence it must have been a “granted” or “express” power. Does 
not “inherent” more correctly designate the location than the character 
of a power? In fact, are not express and implied powers all inherent 
in the government, the attributes, the Presidential office or the President 
himself? If express and implied powers did not “inhere,” would they 
not be mere Platonic ideas? Hence I repeat there are no inherent 
powers of the President, but all are expressly granted or implied from 
express grants. 

And, first, the power “to execute the office of President” is an 
express power. The Constitution creates the office, then expressly pro- 
vides that before the President shall enter “on the execution of his office” 
he shall take the following oath: “I do solemnly swear that I will faith- 
fully execute the office of President.” This is no less an express power 
because it is a duty enforced by oath. An expressed constitutional 
obligation is equivalent to an express grant of power to discharge it. 
“The fundamental principle applicable to all cases of this sort,” said the 
Supreme court, “is that where the duty is enjoined the ability to perform 
it is contemplated to exist on the part of the functionaries to whom it 
is intrusted.” (16 Pet. 615). Observe also the extreme solicitude of the 
framers to secure this grant to the President. The legislative and 
judicial sovereignties are merely deposited in the legislative and judicial 
departments. No express authority is given to exercise them ; whatever 
they have must be implied. But in case of the President the Constitution 
left nothing to implication. 

Moreover, the President is the only officer expressly enjoined by a 
constitutional oath to execute his powers. ArticleVI. requires all Fed- 
eral and State officers to swear allegiance ; but the oath of the President 
is sui generis, at once a Constitutional grant and x mandatory obligation. 

Here, then, is an express power, plain, comprehensive and unquali- 
fied in terms. The President is invested with an office and with the 
whole of it, and is compelled under oath to execute it and every part of it. 
Who hath fixed its bounds? Who hath said thus far and no further? 
No one has determined its illimitable extent ; no one can determine it so 
long as the Republic endures. Whatever else inheres in the office, we 
have traced into it the executive and magisterial attributes of the people. 
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And here we find that the President is expressly empowered to execute 
them, and, moreover, has sworn faithfully to do so. 

Next, the President swears to “preserve, protect and defend the 
Constitution.” This is also an express power and mandatory duty. 
The subsequent injunction in the Constitution to “take care that the laws 
be faithfully executed,” adds nothing. The Constitution is a law, organic 
and fundamental, but still a law. In the felicitous words of Mr. Justice 
Paterson, it is drawn “by the mighty hand of the people” themselves, 
while a law is drawn by their representatives. That is the only distinc- 
tion ; and when the President preserves, protects and defends the Con- 
stitution, he necessarily executes every law thereunder. 

The power to administer the executive sovereignties of the nation 
is also an express grant—‘the executive power shall be vested in the 
President.” The executive power—complete, plenary, all the executive 
power—is given, without a word of qualification, amplification, or explan- 
ation. No other department of the government has such plenary power 
to exercise its functions. All legislative power is not expressly delegated 
to Congress, only “all legislative powers herein granted.’ Hence, power 
not “herein granted” is not granted at allto Congress. The grant to the 
judiciary is plenary; but there is no mandatory injunction to exercise it. 
The President, however, is not only expressly granted all executive 
sovereignties, but is compelled under oath to execute each and every of 
them. With the two limitations next to be considered, I believe every 
executive power of the eighty million sovereign citizens is now vested in 
the President, with absolute discretion to use it. 

Finally, two of the express grants are limitations on the President’s 
express powers—not on his attributes or passive sovereignties. The 
Constitution confers express power to make treaties and to appoint 
foreign representatives, “by and with the advice and consent of the 
Senate.” These, in my opinion, are the only specific limitations on the 
express powers of the President in the Constitution. Excepting these, 
the express powers of the President constitute an aggregate express 
grant of the executive and magisterial powers of the people. How, then, 
is it possible for the President to exceed his express constitutional 
authority? What federal act can he perform that he may not claim is in 
execution of his office and its attributes, of the Constitution and the laws, 
or of his executive powers? 

Possessing, then, such plenary express powers, I conceive that there 
are vast domains of executive and magisterial authority undeveloped, 
even unexplored,and which afford illimitable opportunities for expansion. 
Take, for instance, the war amendments. Slavery and involuntary servi- 
tude are abolished by the nation through the Thirteenth Amendment; 
white citizens get their citizenship from the states, but negro citizens 
from the nation through the Fourteenth, and states confer the right of 
suffrage on whites and blacks alike, but the guarantee to negroes to 
share in that franchise equally with the whites is conferred solely by the 
nation through the Fifteenth. It is thus peculiarly the function of the 
nation to protect negro citizens in all these privileges and immunities. 

It seems to be assumed that Congress must pass force bills, recon- 
struction acts, penalizing statutes, and other laws before the President 
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can do anything under these Amendments. But why such an interpre- 
tation? The Constitution does not say so, nor is there any such decision 
of the courts. The assumption is fundamentally wrong. In exercising 
his powers, the President is sufficient unto himself; he needs no assist- 
ance or authorization from any one. Every power granted to him by the 
Constitution is self-executing in efficiency ; he may execute it personally 
or use all the means of the nation at his command. This automatic 
initiative of the President is the keystone of our political arch; without 
it he could do nothing, anywhere, without co-operation of Congress or 
the judiciary, or further authority from the people. “If the Executive 
have not powers which will enable him to execute the functions of his 
own office, the system is essentially defective,” said the Supreme court. 
(6 Pet. 570). 

Moreover, “when a Constitution is complete in itself,” says the 
court, “it needs no further legislation to put it in force. It is self-exe- 
cuting so far as it is susceptible of execution.” (179 U.S. 403). Free- 
dom was “completed” by the Thirteenth Amendment, citizenship by the 
Fourteenth, and equal suffrage by the Fifteenth. All the positive enact- 
ments of these amendments, said Judge Cooley, are “self-executing.” 
(Con. Lim., p. 120). They are, therefore, ready for execution by the 
President without “further legislation (by Congress) to put them in 
force.” 

Congress is empowered to “enforce” the amendments by “appro- 
priate legislation.” This power is permissive, not mandatory, nor is it 
even restrictive on the President. Hence, if the Sultan of Sulu maintains 
slavery and Congress enacts no “appropriate legislation” to suppress it, 
the President on his own initiative can peremptorily abolish it. If 
peonage exists in the South, the President, without waiting for “appro- 
priate legislation” by Congress, but on his own initiative, can execute the 
patent and unambiguous provisions of the amendment. If southern states 
abridge the privileges or immunities of Federal negro citizens, the Presi- 
dent on his own initiative can and should prohibit such action, whether 
Congress legislates on the subject or not. 

If southern states deny the right of suffrage to Federal negro 
citizens on the ground of race or color, the President, without waiting 
for penalizing statutes, can and should use every means, civil, military, 
or both, to stop it. 

As I have more fully explained elsewhere, I am of opinion that the 
Fifteenth Amendment repeals section 2 of the Fourteenth, and that any 
law penalizing the South by reducing its representatives and electors 
would be unconstitutional and void ab initio. But that merely empha- 
sizes the necessity of executive action. If the evil exists, why await the 
Crumpacker or Sherman or Platt or any other bill? Why should not 
the President on his own initiative execute the explicit and unambiguous 
constitutional provisions ? 

It is urged that such action might bring the President into conflict 
with sovereign states. The Amendments contemplate conflict, whether 
enforced solely by the President, or jointly by the President, Congress 
and the courts. But is that any reason why the President should refuse 
to execute a plain, constitutional duty? Who stands justified to-day, 
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James Buchanan, who knew his duty but evaded it ; or Lincoln, who died 
fighting for the Constitution against the seceding States? 

The Constitution, as the supreme law of the land, operates alike on 
states and individuals. In executing it, sovereign states are entitled to 
no more consideration from the President than sovereign individuals. 
South Carolina attempted to nullify Federal tariff laws, but Jackson 
threatened to hang Calhoun and every other traitorous nullifier—and 
South Carolina’s nullification went down under the mailed hand of a 
patriotic and dominating President. If sovereign states are now nulli- 
fying, not Federal statutes, but the Federal Constitution, is the crime 
less heinous, or has the President less power than Jackson, or is his 
duty less mandatory? To preserve, protect and defend the Constitution, 
to execute the war amendments, to administer all the executive powers, 
to exercise our international sovereignties—in short, to execute all his 
omnipotent functions, the people have given the President absolute 
control of an irresistible physical force—the army and navy of eighty 
millions of people. His necessity to use it should be extreme and would 
be deplorable—but let us recognize the fact that he alone possesses the 
power, granted expressly by the people through the Constitution itself. 

IV. ImpLrep powers OF THE PresipeNt The President derives 
a vast category of implied powers from his express grants. “Implied 
powers,” said Judge Cooley, “are such as are necessary in order to 
carry into effect those expressly granted.” (Con. Lim., 194). “There 
is not,” said the court, “in the whole of that admirable instrument (the 
Constitution) a grant of powers which does not draw after it others, 
not expressed, but vital to their exercise; not substantive and inde- 
pendent, indeed, but auxiliary and subordinate.” (6 Wheat. 226). 

The point I emphasize is not that implied powers exist, but that they 
are derivative only; they are implied from the express grants, they are 
drawn after them, auxiliary and subordinate to them. Implied powers, 
in short, have their origin in the express sovereign grants, are a con- 
stituent part of the express powers, and not something outside and 
different. “The doctrine universally applied,” said Mr. Justice Miller, 
“is that what is implied is as much a part of the instrument as what is 
expressed.” (110 U.S. 658). In reality, therefore, express and implied 
powers are one and the same. 

Another important principle is that implied powers need not be 
deduced from any one express grant of the President. They may be 
implied from several combined. They may be derived even from the 
plan and scope of the Constitution as a whole. “It is not indispensable 
to the existence of any power claimed for the Federal government,” said 
the Supreme court, “that it can be found specified in the words of the 
Constitution or clearly and directly traceable to some one of the specified 
powers. Its existence may be deduced fairly from more than one of the 
substantive powers expressly defined, or from them all combined. It is 
allowable to group together any number of them and infer from them all 
that the power claimed has been conferred.” (12 Wall. 534). 

Passing from their derivation to their use, Chief Justice Marshall 
said an implied power “appertains to sovereignty, and may be exercised 
whenever the sovereign has a right to act, as incidental to his constitu- 
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tional powers. It is a means for carrying into execution all sovereign 
powers.” (4 Wheat. 418). Hence the implied powers of the President 
are the “means for carrying into execution” his express sovereign grants. 
And such means, said the Supreme court, are not those “absolutely and 
indispensably necessary, without which the powers granted must fail of 
execution; but they include all appropriate means which are conducive 
or adapted to the end to be accomplished.” (110 U. S. 440). 

Such are the powers of the President, express and implied. They 
are all plenary. The office and power to execute it are in unqualified 
language ; the power to execute the Constitution is without limitation 
or restriction; the power to administer the executive sovereignties is 
complete, and the implied powers are co-extensive with the express 
grants. Hence all the President's powers are unqualified, exclusive, 
plenary and unlimited. 

V. DiIscRETION OF THE PRESIDENT, EXCLUSIVE AND ABSOLUTE. The 
President’s powers are political. ‘They are pro tanto the sovereign will 
of the people. Will implies judgment or discretion; free will, a free 
and absolute discretion. Political power, which is the sovereign will, nec- 
essarily carries a sovereign and absolute discretion., In its exercise, 
therefore, the President has plenary and absolute discretion and is 
responsible to no human power except a court of impeachment. “By 
the Constitution of the United States,” said Chief Justice Marshall, “the 
President is invested with certain important political powers, in the exer- 
cise of which he is to use his own discretion, and is accountable only to 
his country in his political character and to his own conscience. 
Whatever opinion may be entertained of the manner in which executive 
discretion may be used, still there exists, and can exist, no power to 
control that discretion.”” (1 Cr. 166). 

It follows as a corollary that no other department has any control 
over the President’s discretion. ‘It is essential,” said Mr. Justice Miller, 

“that each (department) shall by the law of its creation be limited to the 
exercise of the powers appropriate to its own department and no other. 
The powers confided by the Constitution “" one of these 
departments cannot be exercised by another.” (108 U.S. 191). “The 
executive power,” said the Supreme court, “is vested in a President > and, 
so far as his powers are derived from the Constitution, he is beyond the 
reach of any other department, except in the mode prescribed by the 
Constitution through the impeaching power.” (12 Pet. 610). 

Let us apply these principles to the powers of the President: 

(1). Under the Constitution, the President is sole executor of his 
office. Congress has absolutely nothing to do with it, nor have the 
courts. Possessing sole power and being bound by his oath to exercise 
it, the President must necessarily possess exclusive and absolute dis- 
cretion in executing the entire presidential office. 

(2). Nor is the President’s discretion limited in executing the 
Constitution. His power to execute it, we have seen, is plenary. It is 
also exclusive. The courts have no power to execute it. Nor has 
Congress. It has permissive authority to “enforce” the War Amend- 
ments by “appropriate legislation.” That defines the means of enforce- 
ment—by legislative enactment, by enacting “appropriate” laws—not 
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by executive action. Whatever else Congress may do, it cannot en- 
croach upon the executive power of the President. His power to execute 
the Constitution is exclusive. Hence also his discretion must be equally 
exclusive and absolute. 

How much of the Constitution the President can execute is a 
problem for practical statesmanship. Whatever is “complete in itself,” 
said the court, “is self-executing,’ “it executes itself,’ “it needs no 
further legislation to put it in force.” (179 U.S. 403). The great sub- 
stantive grants of the Constitution are “self-executing” and specifically, 
I maintain, are freedom secured by the Thirteenth Amendment, negro 
citizenship granted by the Fourteenth, and equality of suffrage guaran- 
teed by the Fifteenth—and the President can execute all these on his own 
initiative without interference from Courts or Congress, and with ex- 
clusive and absolute discretion. 

(3). The discretion of the President in executing the laws of Con- 
gress is also absolute. The subject matter of a law is determined by 
Congress, and the President can neither add to nor detract from its 
substance. Congress may also regulate all ministerial details even in the 
minutest particulars, but what ever is left for the President to execute, 
be the same more or less, he can execute with as absolute discretion as he 
executes his office or the Constitution. 

Another consideration, however, must always govern the President. 
By the very law of his being he is subject first to the Constitution, and 
in executing statutes his discretion must be subordinate to the higher 
law of his being—the obligation faithfully to execute his office and the 
Constitution. He must first decide whether or not a law should be 
executed at all, and in deciding that he may subordinate laws of Congress 
and decrees of courts to reasons of state. When in his judgment the 
highest good of the people forbids him to execute a law, he may refuse 
to execute it, although Congress may direct him to do so. 

When his judgment pronounces a law constitutional, he may 
execute it, although the courts declare it unconstitutional and forbid 
him to execute it; and he may refuse to execute a law that the courts 
declare constitutional and command him to execute. Such exercise 
of his discretion cannot be revised by any judicial or legislative pro- 
ceeding (4 Wall. 498-9); the only remedy is impeachment. But so 
long as he acts “faithfully,” that is, to the best of his judgment, his 
discretion is final and conclusive. 

Many historic conflicts between Congress, the courts and the 
President illustrate these principles. Jackson’s contest with Congress 
over the Bank, Johnson’s refusal to execute the Reconstruction acts, 
Jefferson’s defiance of the court in the Burr case, Jackson’s disregard 
of Marshall’s Cherokee Indian decision, and Lincoln’s peremptory 
refusal to obey the mandate of Chief Justice Taney—these and many 
other historic instances show that, if the President acts in good faith 
for what he deems the welfare of the people, his discretion is absolute 
and supreme. 

The doctrine governing the whole subject is best summarized by 
Jefferson. “Each of the three departments,” he said, “has equally the 
right to decide for itself what is its duty under the Constitution, without 
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any regard to what the others may have decided for themselves under 
a similar question.” (Works, X, 142). That principle is as sound 
to-day as when announced. Any departure from it will work ruin to 
our institutions. While I believe there should be reciprocal confidence 
between the departments, yet I stand on Jefferson’s historic doctrine 
and claim for the President exclusive, unqualified and absolute dis- 
cretion to execute his office, the Constitution and the laws of the 
United States “without any regard to what others may have decided 
for themselves under a similar question.” 

VI. THE TENTH AMENDMENT. It is urged that all executive 
powers have not been delegated to the President, that some remain in 
the people, and that their execution is prohibited by the Tenth 
Amendment. 

But there is nothing in the Tenth Amendment that forbids the 
President to execute sovereignties reserved to the people, but only 
sovereignties reserved to the states. “The powers not delegated to 
the United States by the Constitution, nor prohibited by it to the 
states, are reserved to the states respectively or to the people.” It is 
contended that “or” is here a mere alias, as if the reservation read “to 
the states respectively or to the people of the states.’’ But states and 
people of the states are synonymous (3 Dall. 94), hence such a con- 
tention would be tautological nonsense. The meaning is apparent— 
that the non-enumerated powers are reserved to the states, or to the 
people of the United States—“We, the people” who ordained the 
Constitution. 

An important consideration also is that the Amendment is silent 
only, not prohibitory. It does, indeed, forbid the National government 
from exercising state sovereignties “prohibited to the states’—for they 
are reserved to the states. It forbids the states from exercising the 
national sovereignties not delegated to the United States—for they 
are reserved to the Nation. But there is nothing that forbids the states 
from exercising their own reserved powers or the Nation from exercising 
its reserved powers; the Constitution is silent, not prohibitory. 

The people, we have seen, created the President. They endowed 
him with their executive and magisterial attributes. They expressly 
invested him with practically all their executive and magisterial powers. 
The whole is equal to the sum of the parts. Hence such executive and 
magisterial sovereignties, passive and active, must include those that 
may at any time have been reserved in the Tenth Amendment, and the 
President has express constitutional power to execute them. 

Such are the constitutional powers of the President. Their dis- 
cussion on this occasion seems peculiarly appropriate. We have 
entered on a new era of political development. This is the age of 
executive expansion. Until the Rebellion Congress ruled supreme, 
all things centered in it, and under its great leaders it gradually expanded 
until it assumed a disproportionate and dangerous ascendancy in the 
government. As Civil War settled down over the land it became 
apparent that both Congress and the courts stood arrayed against the 
people. Then out of their ranks came Abraham Lincoln. Like Pallas 
Athene of old, he stepped forth from the very head of sovereignty, 
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crowned with independence, girded about with the Constitution, and 
armed with the express command to preserve the Union. Lincoln was 
four long years executing that mandate, and over the graves of slavery 
and nullification and secession he founded a new republic, whose spirit 
is nationality and whose dominating force is the President of the United 
States. With all the impetus of the Rebellion, those principles now 
for a generation have been permeating the body politic with an insist- 
ence as irresistible as the forces of nature. The failure to impeach 
Johnson, the Reconstruction measures of Grant, Cleveland’s struggle 
for executive independence, and McKinley’s extra-territorial policies, 
all immeasurably strengthened the office and expanded its domestic 
and foreign powers. 

When President Roosevelt came before the people he was known 
throughout the land as the incarnation of nationality and executive 
expansion. For three years he had maintained a domestic rule as 
uncompromising as Cleveland’s, and a foreign policy more aggressive 
than McKinley’s. He stood on that record, and before the bar of the 
people unflinchingly maintained the constitutionality of every act of 
his administration. The Democratic party met the issue squarely. 
Then followed an unprecedented campaign. The whole body politic 
made the constitutional powers of the Presiden: their supreme issue; 
not academically, but as applied to representative domestic and foreign 
problems, the Philippines, Panama, the Isthmian Canal, the Pension 
Order, the Trusts. The verdict of the people was an overwhelming 
endorsement of the President. He had claimed practically all their exec- 
utive and magisterial sovereignties and absolute discretion to exercise 
them, and 7,600,000 electors, representing 46,000,000 citizens, voted that 
he was right and peremptorily commanded him to use them. 

That is my conception of the election of 1904. It was the most 
remarkable popular interpretation of the Constitution ever made in 
this Republic, and every argument I have made shows it was right. 
Thus my ideal of the President coincides with the ideal of the people— 
a majestic, constitutional figure, uncontrolled by Congress, unrestrained 
by the courts, vested with plenary constitutional power and absolute 
constitutional discretion—a sovereign over eighty million people, and 
the servant of eighty million sovereigns, whose sole inspiring purpose 
is to serve his fellow-citizens, guard their liberties, and make this nation 
the freest, most enlightened, most powerful sovereignty ever organized 
among men. 
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(New Jersey Supreme Court, Atlantic Circuit, January, 1905). 
Suit to recover moneys lost in stock speculation. 
Mr. Clarence L. Cole, of Atlantic City, for plaintiff. 
Mr. Joseph H. Gaskill, of Camden, for the defendant. 
The following is the charge of the court: 


SWAYZE, J. Gentlemen of the Jury: The plaintiff seeks to recover 
$45,800, composed of $44,000 in cash, deposited by him with the 
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defendants, and $1,800 in dividends or coupons collected by the 
defendants upon the stocks held for him. Upon that amount there is 
to be credited the sum of $5,000 which has already been repaid to 
him, and the sum of $5,265.07, the amount of loss upon certain stocks 
taken over, as it is said, by the defendants from some firm in Baltimore. 
I have had counsel make figures, calculating the interest upon the 
various sums, and the figures have been submitted to the respective 
counsel, and the amount of the verdict, if plaintiff is entitled to recover, 
should be $38,229. 

In order that the plaintiff may recover, he must satisfy you by the 
preponderance of the evidence that the money was paid to the defendants 
in furtherance of a contract between them for a gambling transaction. 

The sole question before us is, whether the transactions between 
these parties were gambling transactions. 

The law presumes that transactions are lawful, and the burden is 
upon him who asserts that they are unlawful. The plaintiff deposited 
his money as margins in a stock transaction; that is to say, the 
defendants were to purchase stocks and bonds for the plaintiff, and, 
in order to protect them from loss which might arise in case the value 
of the stocks and bonds went down, the plaintiff deposited this cash 
with them to meet a possible depreciation. Under our law, there is 
nothing wrong, nothing in the nature of gambling, necessarily involved 
in the purchase of stocks. A man has exactly the same right to buy 
stocks and bonds as to buy land or cattle. And there is nothing wrong 
in buying stocks and bonds upon a margin. A man has the same right 
to buy stocks and bonds upon a margin that he has to buy land and 
pay part in cash and give a mortgage for the balance. In effect, the 
two transactions are legally the same. They are a purchase of property 
in part for cash and in part upon credit, and it is of no consequence 
legally how large or how small the proportion of the cash payment 
may be; but owing to the facility with which stocks are bought and 
sold,and with which they are used as collateral security in the negotiation 
of loans from banks and other financial institutions, it is very easy for 
persons to enter into contracts which, while nominally and in appearance 
contracts for the purchase and sale of stocks, are in reality only contracts 
for the settlement of the differences between the prices at which the 
stocks are bought and the prices at which they are sold. 

What distinguishes lawful transactions from gambling and unlawful 
transactions is the intent of the parties in making the contract. If they 
intend that the stocks shall never actually be delivered to the purchaser, 
and the money shall never actually be paid therefor, but that at some 
time in the future a settlement shall be made of the profits or losses, 
as the case may be, the transaction is gambling and illegal. 

If, however, they intend that the stock shall be actually taken by 
the purchaser and paid for by him, the transaction is legitimate. And 
it makes no difference that the purchaser, as a matter of convenience, 
leaves the stocks with his broker, subject to his order, and that he 
afterwards sells them through the broker without ever actually seeing 
them. If the intent of the parties is to make an actual purchase, for 
which the purchaser incurs an actual liability for the full amount of 





54 THE NEW JERSEY LAW JOURNAL. 


the purchase price, the transaction is legitimate and lawful, whether 
the purchaser ever sees and handles the certificates of stock and the 
bonds or not. It is the intent with which the parties deal which 
determines whether the transaction is lawful or unlawful. 

And in order that the transaction may be unlawful, something more 
must appear than that the purchaser intended merely to settle the 
differences and adjust the profits or losses. It must appear that the 
brokers also intended nothing more than a settlement of the profits or 
losses when the transactions should be finally closed. The wrongful 
intent must exist on the part of both parties to the transaction in order 
that you may find the transaction to be unlawful. 

If Mr. Myers alone intended to speculate, intended never to take 
and pay in full for the stocks and bonds, intended only to settle the 
profit or loss as the result might show, you cannot render a verdict in 
his favor. In order to justify that verdict, you must find that the 
defendants also shared in the same intent and that they also never 
intended to deliver the stocks and receive the purchase price, but 
intended only to pay Mr. Myers the profits, if the venture were suc- 
cessful; or to receive from him the amount of the loss, if the venture 
were unsuccessful. 

Mr. Myers testifies that nothing was said at any time between him 
and the defendants about his receiving any stocks and bonds. Mr. M. 
S. Fridenberg testifies that there was no agreement to settle differences 
and no agreement that stocks should not be delivered, and that there 
was an agreement that some of the securities should be delivered. And 
in this he is corroborated—at least as to some of the bonds purchased, 
particularly the Union Pacific bonds—by his father, S. M. Fridenberg. 
There is, therefore, apparently some conflict in the testimony. In such 
a conflict of testimony, you are to judge what the contract really was. 
The probability is that there was no definite and expressed understanding 
on the subject; that Myers merely authorized the defendants to buy and 
sell stocks and bonds, and they accepted his orders and executed them 
in the usual way of their business. 

The question is one of intent, and you must judge not merely from 
what was said, but from what is done. You cannot look into men’s 
minds; you judge their intent from their conduct. In transactions of 
this kind, it is not so much the statements of the parties of their 
intentions that determine the character of the transaction, as it is the 
situation and circumstances surrounding the whole case. 

Of course, in a case where no actual purchase or sale of stock 
takes place, in a case such as was referred to yesterday afternoon by 
Mr. Gaskill as a bucket-shop transaction, there could be no question. 
In such a case, as | understand it, no stock is ever actually handled by 
either party to the transaction, and the contract, whatever form may be 
given to it, whatever motions the parties may apparently go through, 
the contract, in such cases, is clearly one for a mere dealing in 
differences; that is, a mere gambling on the price of stock, and is 
substantially nothing more than a bet that the stocks will go up or 
down, as the case may be. 
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In transactions of the character involved in this case, however, 
the question is a more difficult one. In this case the brokers have 
actually bought a large amount of the stocks and bonds. They say that 
they have actually bought all of the stocks and bonds called for in 
the long account. They have produced checks which have actually 
gone through the banks, showing actual payments, to a very large 
amount, made by them of the full value of the stocks and bonds pur- 
chased; and have produced also statements of account from their 
correspondents in New York, showing other actual purchases of these 
stocks and bonds, the purchase price of which was charged to the 
defendants by their New York correspondents, and settled by them. 

It can make no difference in this case whcther in making these 
payments to other dealers in Philadelphia of whom they bought, or in 
making settlement with their correspondents in New York, they did 
not at any time pay the exact amount of the purchase price, for there 
may have been—in some cases the testimony shows that there were, 
and probably in all the cases there were—mutual dealings between these 
defendants on the one side and the other dealers in Philadelphia, or 
the New York correspondents, on the other. The testimony is uncon- 
tradicted that all of these transactions between the defendants and the 
persons from whom they bought the stocks and bonds were actual 
transactions in good faith, for which the stocks and bonds were actually 
delivered or accounted for by proper legal off-sets on the other side, 
and you are not justified in rejecting this testimony from any mere 
suspicion or from any failure of the defendants to account fully for 
their transaction with their New York correspondents, nor from their 
failure to produce Halle & Stieglitz as witnesses in this case, as counsel 
suggested. And it is not conclusive in this case that the stocks and 
bonds so purchased by the defendants were pledged by them as 
collateral security either in Philadelphia or in New York with financial 
institutions for the purpose of raising money. As the brokerage busi- 
ness is conducted, as is shown by the testimony of Mr. M. S. Fridenberg, 
and is perhaps known to some of you, it is the practice of brokers to 
pledge stocks thus bought for their customers in order to secure the 
cash actually needed to pay for the same, and there is, by ordinary 
custom of the trade, a right on the part of the broker to thus pledge 
stocks bought for a customer. The broker must hold himself ready, 
however, to redeem the stocks which he has pledged at any time in 
order to deliver them to the customer if they are called for; and that 
Mr. Fridenberg says he has done. 

Although the transactions, as far as concerns the relations between 
the Fridenbergs and their New York correspondents or other Phila- 
delphia dealers, appear to have been entirely legitimate, that does not 
determine the question of the nature of the transaction between the 
Fridenbergs and Myers. Those transactions were of very large amount, 
conducted on a comparatively small amount of money. If they were 
of so large an amount that no reasonable man could have expected 
Mr. Myers at any time actually to take the stocks and bonds, that of 
itself, under the decisions of this state, would be sufficient to justify 
the conclusion that there was no intention that Mr. Myers should ever 
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be called upon actually to take the stocks and bonds and pay therefor. 
Whether you would draw that conclusion is a matter for you alone. 

If Mr. Myers had been a poor man upon a salary or with a small 
amount of property, or no property at all, and the defendants, knowing 
that, had undertaken, on a deposit of $4,000 in cash and the stock of 
the Sterling Realty Company, to purchase for him in one month stocks 
and bonds to the value of over $200,000 you would, I think, have no 
difficulty in deciding that no matter what the parties may say, or honestly 
think, as to their intent in the matter, the real intent was that the stocks 
should never actually be delivered, but should eventually be sold by 
the brokers, and only the difference accounted for. But that is not the 
present case. Mr. Myers was a man of substantial means, with large 
holdings of valuable real estate and with other investments, so that 
apparently he would have been able to take and pay, eventually at any 
rate, even for this large amount of stocks and bonds. But he evidently 
was not a man always in a position to pay cash and accept the stocks 
and bonds. It is not a question whether he could have raised the cash 
by a sale of these securities held by the defendants for him. It is a 
question of the inference which you, as reasonable men, will draw from 
the amount of the transactions compared with his financial ability as 
it was known to the brokers. 

Do you think that the intent of these parties was that Myers should 
take the stock and bonds and pay for them, if required so to do, and 
do you think that the intent was that the stocks and bonds should be 
held by the brokers, sold by them, and only the difference between the 
purchase price and the selling price actually paid to or paid by Myers? 
If you think that the intent of the parties was that he should actually 
take and pay for these stock and bonds upon demand, the transaction 
was legitimate, and your verdict must be for the defendants. If, on the 
other hand, you think that the intent was that the stocks and bonds 
should be retained by the brokers and sold by them and that only the 
balance was ever intended to be paid to or by Myers, the transaction 
is a gambling transaction, and your verdict should be for the plaintiff. 
I have mentioned the amount of the transactions and the financial ability 
of Myers as circumstances to guide you in reaching a conclusion. They 
are not the only circumstances in the case. The length of time during 
which the stocks and bonds were held or carried by the Fridenbergs 
without any demand upon Myers to take and pay for the same is another 
circumstance which may help you to ascertain the real intention of the 
parties. The fact that the stocks and bonds, or a considerable portion 
of them, were pledged by the Fridenbergs with financial institutions, 
while not conclusive, is a circumstance to be considered by you. 
Another circumstance of importance is the character of the securities. 
They are said to have been sound securities, proper for honest invest- 
ment, and not wild-cat or highly speculative stocks. The fact that there 
was a loss of some eighty-five thousand dollars in these transactions 
in a single year does not prove that the securities were not sound 
investment securities, for the transactions were very large, aggre- 
gating, as far as the account shows, nearly a million of dollars. They 
amounted in a single month to nearly a half million. A very slight 
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depression in the market on transactions of that magnitude would 
involve a loss of $85,000; a depression, for instance, of $100,000 of 
Union Pacific alone from 109 to 100 would involve a loss of $9,000. 
And at that rate the loss of $85,000 on these transactions would be 
accounted for. Yet no one could fairly say that a bond bearing four 
per cent. interest, which sells at par in the open market, is not a sound 
investment security. It is a circumstance of great importance that on 
what seems to have been a declining market the defendant did not 
demand that Mr. Myers take and pay for the stocks and bonds, unless 
it was those as to which S. M. Fridenberg testified he had a conversation 
with Myers at the Rudolph in the summer of 1903. Instead of demand- 
ing that Mr. Myers take and pay for the stocks and bonds, the ordinary 
course with the defendants seems to have been to ask for a deposit of 
additional money as margin. The explanation of this on the part of 
the defendants is that they were carrying the stocks upon their credit 
by borrowing money at the banks in order that the stocks and bonds 
might be held for Mr. Myers until a more favorable price in the market 
might make it advisable for him to sell them. There may be other 
circumstances in the case which have been commented upon by counsel 
which I have omitted to mention. You are to take all the circumstances, 
weigh them in view of the testimony of Myers and the defendants as 
to what the contract was, and decide the question which I have put to 
you and which I now, at the risk of repetition, restate: 

Was the intent of the parties merely to deal in differences, or was 
it at some time sooner or later to consummate an actual transaction by 
the delivery of the stocks and bonds, and the demand of the purchase 
price? If both parties intended merely to deal in differences, the plaintiff 
is entitled to recover. If both parties intended, or if the defendant alone 
intended, that there should be an actual transfer of the stocks and bonds 
and payment of the purchase price, the transaction was lawful, and your 
verdict should be for the defendant. If your verdict is for the plaintiff, 
the amount is $38,229. 





EMILY M. FLAACKE ET AL. v. GEORGE W. PLAACKE, JR. 


(Hudson County Circuit Court, December 31, 1904). 
Wills— Codicil— Signatures of testator and witnesses— Undue influence. 


Memorandum of decision. 

On rule to show cause. 

Mr. Theodore Rurode and Mr. Charles J. Roe for the motion. 

Mr. Charles H. Hartshorne, opposed. 

PARKER, J.: This case was tried by a struck jury. At the con- 
clusion of the charge and by the request of plaintiff's counsel, the court 
submitted to the jury, as part of the charge, the following questions : 

“First: Did the testator sign the codicil after it was signed by the 


subscribing witness McKaig?” 

“Second: If the testator signed the codicil before the subscribing 
witness McKaig signed it as such witness, did the testator sign the 
codicil out of the presence of the subscribing witness McKaig, and also 
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omit to acknowledge his signature to the codicil in the presence of 
McKaig ?” 

“Third: Did the testator make the codicil by reason of undue 
influence exerted upon him by the defendant, George W. Flaacke?” 

“If the jury answer any one of the foregoing questions in the 
affirmative, there should be a verdict for the plaintiffs. But if the jury 
answer all the foregoing questions in the negative, then it should 
consider the following question :” 

“Fourth: Did the witness Olin sign as a witness out of the presence 
of the witness McKaig? And if the jury answer this question in the 
negative then its verdict should be for the defendant, but if it answer 
the last question, No. 4, in the affirmative, having answered all the 
preceding questions, Nos. 1 to 3 inclusive, in the negative, then it will 
return this memorandum with a separate finding upon each of the 
foregoing questions, as the verdict in this case, in order that the court 
may cause a special verdict to be made up and entered on the record 
embodying the aforesaid findings.” 

The jury then retired and returned the series of questions, which 
had also been handed to them in writing, with the answer, “Yes,” to 
the first question. A verdict for the plaintiffs was entered accordingly, 
in view of the instructions of the court that, if they found any one of 
the first three questions in the affirmative, their verdict should be for 
the plaintiffs. 

It, therefore, appears that the only one of the four issues raised 
in the case which was considered by the jury was the first issue— 
whether the testator signed the codicil in question after it was signed 
by the subscribing witness McKaig—and this appears to me to be 
equivalent to submitting the case to the jury on that theory alone so 
far as the result is concerned. The jury has not returned any finding 
on the question whether the testator signed the codicil out of McKaig’s 
presence and omitted to acknowledge his signature ; nor on the question 
whether there was undue influence; nor on the question whether the 
witness Olin signed out of the presence of the witness McKaig. It, 
therefore, follows that in the determination of the present motion, 
which is to set aside the verdict as against the weight of evidence, this 
court need not and should not consider whether the plaintiffs have 
proved their case by weight of evidence on any point except the one 
on which the jury found. This proposition disposes of the claim of 
the plaintiffs on this motion that the testator did not acknowledge his 
signature to McKaig, and that the subscribing witnesses did not sign 
in the presence of each other, and of any question at this time with 
reference to undue influence. 

The proposition before the court, therefore, is, was the finding of 
the jury that the testator signed the codicil after the witness McKaig 
against the weight of evidence? 

On this point the controversy hinges principally upon the place 
where McKaig signed as a witness. The defense say that he went over 
to the office of D. Van Winkle & Co., and signed as a witness there in 
the presence of the testator and of Mr. Olin and the witness Phier. 
Captain McKaig, on the contrary, testified that he signed the codicil 
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as a witness at his own office. If he signed it at the office of D. Van 
Winkle & Co., his whole testimony practically drops out of the case 
as unworthy of consideration, and there is little or nothing to contradict 
the testimony of the other witnesses and of the papers themselves 
tending to show due execution of the codicil in all respects. It is only 
upon the theory that Captain McKaig affixed his signature in his own 
office that the jury would be entitled to consider at all the question 
whether he signed before the testator did. 

Now, Captain McKaig swears that he was sitting at his desk and 
that the testator and the witness Olin came into his office. He fixes 
the time as the latter part of March, because he says he had resigned 
to take effect the first of May, and was engaged in cleaning out his desk. 
Why he should be cleaning out his desk over a month before his 
resignation was to take effect does not appear, and taken with the 
testimony of Sergeant Hopkins, hereafter discussed, | should be inclined 
to suspect that the testator may have gotten McKaig to sign a sub- 
sequent codicil sometime in the month of April, but it is useless to 
discuss this question as it was not raised. Captain McKaig went on to 
say in his testimony, in substance, that the testator handed him a paper, 
stating that it was a will or a codicil, and that he signed it and handed 
it back to him calling his attention to the lack of a blotter; and that 
was the only signature that was affixed in his office. He says that he 
did not see any other signature, nor did he read the attestation clause, 
nor was it read to him, nor its contents stated, and that the paper was 
folded up. On cross-examination he said that Frederick Flaacke’s name 
might have been up there, but that he didn’t see it and didn’t look to 
see whether it was there or not. 

Doorman O’Neill testified that he saw Mr. Flaacke and Mr. Olin 
go into the Captain’s office and come out again after a few minutes, but 
does not say anything about seeing the paper blotted in the outside 
office. 

Sergeant Hopkins, called for the defense, testified that Captain 
McKaig had recently asked him if he did not remember something about 
a blotter in the outside office, and telling Hopkins that it was the last 
document McKaig would sign while he was in the Police Department, 
and that he, Hopkins, had told McKaig that McKaig didn’t bring any 
paper to him at the desk. Here we have again a small circumstance 
which would seem to indicate the probability that the occurrence, if it 
did occur, was in April instead of in March. At all events, the testimony 
of McKaig is not supported by that of O’Neill in the matter of the 
blotter, and is contradicted by that of Hopkins, who says that, as a 
matter of fact, Captain McKaig did not come to his desk and did not 
ask him for a blotter, and that he saw Captain McKaig go out of the 
station with two men on the occasion in question. 

Captain McKaig’s testimony is impeached also in several ways. 
In the first place, after the death of the testator, he went up to the 
Surrogate’s office, at the request of the defendant, and signed and swore 
to an affidavit before the Deputy Surrogate in the usual form, that the 
testator signed in his presence, and that he thereupon signed as a sub- 
scribing witness. He undertakes to explain this by saying that the 
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affidavit was not read to him, and that he did not have his glasses, and 
was simply told to sign it after being informed by the defendant that 
he would only be expected to swear to his signature. As to these details 
he is contradicted by the testimony of'the defendant himself, and by the 
testimony of Mr. Moody, the Deputy Surrogate, who says that he, 
Moody, read the entire affidavit through to McKaig. Captain McKaig’s 
testimony, as to the place where the will was signed, is further impeached 
by the testimony of Mr. Fisher Flaacke and his wife, both of whom say 
that on an occasion at their house the Captain was asked whether the 
will was not signed up at the “Happy Home,” a saloon near the Police 
Station, and he replied positively that it was not; that it was signed 
over at Van Winkle’s office. Mr. Rurode, one of the counsel for the 
defense, also swore that, later, after Captain McKaig had been asserting 
that the codicil had been signed at the Police Station, he saw the 
Captain and that he told him that Fred Flaacke came into the station 
and said, “Captain, | want you to act as a witness to my codicil, and 
I have got Olin here also to act as a witness,” anc “I have signed it and 
I want you to sign it.” 

As against this negative testimony of Captain McKaig, impeached 
in the particulars above noted, there is the testimony of the paper itself 
and of the attestation clause, full and complete, subject, of course, to his 
testimony that he did not read it nor were its contents stated to him, 
and the record of probate of the will, as documentary evidence. The 
weight of such documentary evidence is well settled by the cases: 
McCurdy v. Neal, 15 Stew. 333; Allaire v. Allaire, 8 Vr. 312; Tappen 
v. Davison, 12 C. E. Gr. 459. 

And, as a general proposition, the subsequent statement under oath 
of one of the witnesses that he did not see the testator’s signature, nor 
remember that it was acknowledged, has no probative force. McCurdy 
v. Neal, supra. 

There is also the positive evidence of Mr. Olin, directly in line with 
the alleged declarations of Captain McKaig, that the will was signed at 
the office of D. Van Winkle & Co., of which firm Mr. Olin was a member, 
and on this line he is corroborated by the witness Phier, who says that 
he was in the office at the time he saw Captain McKaig sitting there 
with a pen in his hand and a paper before him. This witness was unable 
to recollect whether Captain McKaig had his uniform on, but I do not 
attach much weight to this feature of his testimony, for the reason that 
it appears that the Captain’s back was toward him all the time and the 
light came from the front, the witness being in the rear of the office 
from Captain McKaig, and there would not be anything particularly 
on the back of the uniform in the way of insignia to indicate a uniform 
except, possibly, the two brass buttons where the coat-tails join the 
body of the coat, which would be concealed by the back of the chair. 
On the other hand, the witness says he knows Captain McKaig well, 
and had known him since he was a boy when he used to chase the boys 
of the neighborhood. Add to this the fact that Captain McKaig’s 
physiognomy is an unusual one, and that he habitually wears long side- 
whiskers, easily visible from the back as well as from the front, and I 
see no reason to discredit the witness’s testimony that he saw Captain 


McKaig in the office. 
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With all this testimony before them the jury, nevertheless, found 
that Captain McKaig had signed as a witness before the testator signed. 
They must, therefore, have found that he signed as a witness in his 
office, and not only this, but that the testator had not then signed 
the will. 

The court was requested on charging the jury to control this point 
of the case and to say to the jury that there was no adequate proof to 
show that the testator signed after McKaig. I am very doubtful 
whether the jury ought not to have been so controlled. They were not, 
however, and they found that Captain McKaig signed first. The jury 
was a special jury, composed of men of high character and great ability, 
but, notwithstanding these facts, I am convinced that they have failed 
to appreciate the force of the evidence and that they have given undue 
weight to the negative testimony of McKaig, and disregarded, with 
the best intentions perhaps, the other testimony. They have concluded 
from the statement of McKaig that he signed the paper in his office, 
and that it was folded up and ‘that he did not see any signature of the 
testator, that there was no such signature there, although | two witnesses 
swear that the Captain said that the will was signed in Van Winkle’s 
office; two other witnesses, one of them a witness to the will, have 


sworn that Captain McKaig did sign it in Van Winkle’s office; one 
witness swears that Captain McKaig said the testator stated to him 
that he had signed it; the codicil itself says that the testator signed it 
and that the witnesses signed it afterwards, and Captain McKaig’s 


own affidavit says the same thing. 

I have considered this case with care and a great sense of responsi- 
bility. My inclination was to control the jury on this point at the trial, 
and perhaps the main reason why they were not controlled was that 
the court had considerable confidence that they would decide this par- 
ticular question in the negative. When the verdict was announced on 
this point, the court was strongly inclined to set it aside of its own 
motion, but concluded that it was fairer to hear what the plaintiff's 
attorney had to say before taking any action. The arguments of their 
counsel, while able and forceful, have not been convincing. 

The verdict must be set aside and a new trial granted. 
show cause will, accordingly, be made absolute. 


MISCELLANY. 


STATE NOTES. has been Chief Law Clerk of the 
Mr. Joseph | Cross, of Elizabeth, Court of Chancery for thirty-four 


The rule to 





was elected President of the State 
Senate at the opening of the legis- 
lature at Trenton. It is believed 
that Mr. Cross will be appointed 
a U.S. District court judge at the 
close of the session, to fill a new 
position about to be created by 
act of Congress. 

Col. S. Meredith Dickinson, who 


years, died at Trenton on Jan. 29, 
aged sixty-five years. A fuller ac- 
count of this great loss to the 
Court of Chancery and the Bar of 
the State will be given in the next 
number of the Journal. 
Chancellor Magie on February 1 
signed the formal decree approving 
the findings of Commissioners Gil- 
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bert Collins, John D. McGill and 
Frank P. McDermott, that Attor- 
ney Charles K. Cannon, of Ho- 
boken, is a lunatic. Supplement- 
ing the decree declaring Cannon a 
lunatic is the Chancellor’s order for 
the Orphans’ Court of Hudson 
County to take charge of Cannon’s 
property. 

The second annual dinner of the 
Union County Bar Association was 
held at the Cafe Martin, in New 
York City, on Jan. 28.. Mr. Justice 
Fort was the guest of the evening. 
Covers were laid for fifty. The 
dinner committee consisted of 
Robert H. McAdams, Elizabeth; 
Clarence D. Ward, Rahway; Wil- 
liam A. Coddington, Plainfield; 
Edward Nugent and Nathan R. 
Leavitt, Elizabeth. The President, 
Craig A. Marsh, of Plainfield, acted 
as toastmaster. ; 





MADE IN ENGLAND. 


The simple, lucid style in which 
a learned lawyer may question a 
witness is illustrated by the follow- 
ing verbatim fragment from the 
English law courts as reported by 
the “St. James Gazette:’ King’s 
counsel (examining witness)— 
“Did you—I know you did not, but 
I am bound to put it to you—on 
the 25th—it was not the 25th 
really, it was the 24th—it is a mis- 
take in my brief—see the defend- 
ant—he is not the defendant 
really; he is the plaintiff—there 
is a counter-claim, but you would 
not understand that—yes or no?” 
Witness—“What !” 


FINES IN BASEBALL CASE. 


At Jersey City, on January 23, 
Chancellor Magie imposed fines of 
$1,000 each on Howard Griffiths, 
president of the Jersey City Base- 
ball Club, of the Eastern League, 


LAW JOURNAL. 


and Captain Benjamin T. Haagen- 
son, pilot of the ferryboat Newark, 
of the Pennsylvania Railroad 
Company’s fleet ; $250 on William 
J. Davis, son of Robert Davis, and 
$10 on August Seastrom. The 
counter affidavits of Seastrom pro- 
voked the contempt proceedings. 

Seastrom was employed as an 
ashman on the Prooklyn Annex 
ferry of the Pennsylvania Railroad 
Company. His house in Bavonne 
adjoins the grounds purchased and 
laid out by the Jersey City Club, 
which were used on two Sundays 
for League ball games last sum- 
mer, when an injunction was ob- 
tained based on his affidavit that 
the club was maintaining a nui- 
sance. At a hearing before Vice 
Chancellor Pitney the counter aff- 
davit made by Seastrom was sub- 
mitted. In this he declared that 
he had been duped into signing 
the original affidavit, as it had been 
represented that it was a petition 
in favor of Sunday games. 

This reflected on Messrs. Currie 
and Demarest,the lawyers who had 
applied for the injunction, and they 
promptly filed affidavits setting 
forth that no deception had been 
practiced and that the affidavit had 
been read to Seastrom, who siened 
it of his own volition. Vice Chan- 
cellor Pitney ordered the case re- 
ferred also to Judge Blair, of the 
Hudson county court, presumably 
for the criminal investigation. 
When summoned before this court 
Seastrom recanted and alleged 
that he had been induced to make 
the counter affidavit by Captain 
Haagenson, a baseball enthusiast, 
Griffiths and Davis. This the men 
accused denied. Then Vice Chan- 
cellor Pitney ordered that proceed- 
ings in contempt be entered 
against them, and it came up be- 
fore Chancellor Magie. 
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OBITUARY. 


MR. LUTHER SPENCER GOBLE. 

While Mr. Goble, of Newark, 
recently deceased, was not a prac- 
titioner, yet he was a member of 
the State Bar, an interested reader 
of the Journal, and probably of 
other current legal publications, 
and a man of exceptional worth. 
He died January 20 at Newfound- 
land, Morris county, of rheu- 
matism and other chronic ailments. 

Mr. Luther Spencer Goble was 
born in Newark, February 5, 1826. 
He was a lawyer by profession, 
having been admitted to the New 
Jersey Bar in 1847. After being 
admitted to the bar Mr. Goble en- 
gaged in the life insurance busi- 
ness, having been made co-repre- 
sentative in this state with his 
father, Dr. Jabez G. Goble, of the 
Mutual Life Insurance Company 
of New York. In 1859 Mr. Goble 
was admitted as a counselor, and 
that same year the death of his 
father occurred, and the son be- 
came the state manager for thie 
Mutual Life. 

In 1873 he was elected vice pres- 
ident of the Mutual Benefit Life 
Insurance Company of Newark. 
In 1876 he resigned, to become the 
New York state agent for the 
company, with offices in New York 
City. In 1890 he served as presi- 
dent of the Life Insurance Asso- 
ciation of New York. 

Mr. Goble became a member of 
the Newark Board of Education 
in 1868, and in 1872 and 1873 was 
its president. He was interested 
in the old Newark Library Asso- 
ciation, the New Jersey Historical 
Society and the Washington Asso- 
ciation of Morristown, and was a 
governor of the Essex Club and 
member of the Lawyers’ Club of 
New York, the Essex County 
Country Club, the Life Under- 


writers’ Club and of St. John’s 
Lodge of Free Masons. His ac- 
quaintance was very wide and he 
was much beloved. Mrs. Goble 
survives hini. 





BOOK NOTICES. 


THE ORGANIZATION AND 
MANAGEMENT of Business 
Corporations. By Walter C. 
Clephane, LL.M. St. Paul, 
Minn.: West Publishing Com- 
pany. Pp. 246. Price, $2.50 
delivered. 

The basis for this treatise is a 
course of lectures given in the 
George Washington University, of 
Washington, D. C., by Professor 
Clephane, whose chair is that of 
“The Law of the Organization and 
Management of Corporations.” 
It is not a treatise on corporation 
law, but, as the author puts it, 
“bears the same relation to that 
subject as equity pleading and 
practice bears to equity jurispru- 
dence.” After an introduction con- 
cerning corporations, chapters fol- 
low on: Selection of a Domicile; 
Incorporators and Subscriptions 
to Stock ; Certificate of Incorpora- 
tion; Essentials of Initial Meetings 
of Incorporators; Proceedings at 
First Meeting; By-Laws; First 
Meeting of Directors; Stock; 
Meetings; Amendent of Charter; 
Re-organization. It includes var- 
ious forms, as well as a complete 
Index. We do not know of any 
other work of the kind which is at 
all up to date, and it is a book 
which ought to be in the hands of 
everybody, especially of such law- 
vers and business men as desire to 
know all the fundamental prin- 
ciples, and many not fundamental, 
in the general law relating to the 
organization and management of 
business corporations. 
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YEARBOOK OF LEGISLA- 
TION 1903. Edited by Robert 
H. Whitten. Albany: New York 
State Education Department, 
1904. Price $1.00. 


This is a large work, containing 
in one volume what are known as 
Legislation Bulletins 20, 21 and 22, 
issued by the New York State Li- 
brary, of which Mr. Melvil Dewey 
is Director. We know of no more 
instructive volume in relation to 
the legislation of the different 
states than this, and it seems a pity 
that every member of every legis- 
lature in the Union cannot possess 
and study it, so as to have some 
idea of what legislation, on kindred 
subjects, is had in the various 
states. The Legislative Bulletin 
No. 22, which contains a review of 
the legislation of 1903, is peculiarly 
instructive. There is more in this 


book for the money than any of 


which we have recently taken 


cognizance. 


REPORT OF SEVENTH Annual 
Meeting of the Colorado Bar 
Association. Held August 31 to 
September 1, 1904. Pp. 198. 


The Colorado Bar is not behind 
the Bar of any other state in being 
up to date. This volume contains 
papers and addresses well worth 
perusal. It is handsomely printed, 
and the portraits of some of the 
lawyers and some Colorado views 
are superb. 


TREATISE ON THE _Incor- 
poration and Organization of 
Corporations. By Thomas Gold 
Frost, LL. D. Boston: Little, 
Brown & Company, 1905. Pp. 
§22. Price, $3.75 delivered. 


A handsomely printed work, giv- 
ing in brief form a synopsis of the 
statutory laws of each state con- 
cerning business corporations, the 


same being preceded by a treatise 
on the incorporation and organ- 
ization of corporations. There are 
numerous forms and _ precedents 
and various tables concerning 
taxes, etc., which are of consider- 
able importance. 


STREET RAILWAY RE- 
PORTS, Annotated. Vol. II. 
Edited by Frank B. Gilbert. Al- 
bany: Matthew Bender, 1904. 
Pp. 1051. Price, $5.00. 


The Decisions of the Federal 
Courts and courts of last resort of 
all the states are reported in full 
from the date of the latest cases 
reported in Vol. I. Many import- 
ant cases decided by lower courts of 
appellate and original jurisdiction 
are either reported in full, or suffi- 
cient extracts therefrom are in- 
cluded, to clearly indicate the facts 
considered and points decided. 
Two hundred and_ thirty-three 
cases are contained in this volume. 
A special feature of this series is 
the number and character of the 
annotations and notes. They com- 
prise about one hundred and fifty 
pages of brevier type. The sub- 
jects discussed are exhaustively 
treated. General principles of law 
are applied to conditions and cir- 
cumstances within the true scope 
of street railway law, reference 
being frequently made to ordinary 
railroad cases for the purpose of 
declaring a rule applicable to 
street railroads. Annotations are in 
each instance appended to a case, 
so as to call attention to other 
similar cases reported in the series. 
All extended notes are logically 
sub-divided. We have heretofore 
expressed our appreciation of the 
beautiful type of this volume. The 
cases are reported in full, and the 
notes sufficiently elaborate, while 
the index gives the headnotes. 





